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Detailed Action 

Claims 1-28 are pending. Claims 1-26 we,re amended on 5/8/07. Claims 27,28 
are new claims. This is a response to the RCE filed on 5/8/07. 

Information Disclosure Statement 
The IDS filed on 5/8/07 has been considered. 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1, 13,20, 27,28 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over US Publication 2002/0120727 issued to Curley et al.(Curley) in view 
of US Patent 6,71 1 ,137 issued to Klassen et al.(Klassen). 

As per claim 1,13, 20, Curley teaches a method for monitoring electronic 
commerce transactions(para.0006), said method comprising the computer implemented 
steps of: determining application test latency, by transmitting an application test from 
the access point device to said network device located between the network, wherein 
said application test is selected to represent a portion of said e-commerce 
transactions(para.0009, 001 1 ,0056, Fig.5); determining a time interval between 



Application/Control Number: 1 0/007, 1 64 Page 3 

Art Unit: 2151 

transmitting the application test and receiving a response(para.001 6,0059) indicating 
said application test latency on a display(fig.10A). 

Curley however does not explicitly teach determining network transport latency 
between a network device located between a remote customer network and another 
network and an access point device located outside customer network; indicating said 
network transport latency on a display. 

Klassen teaches determining network transport latency between a network 
device located between a remote customer network and another network and an access 
point device located outside customer network(col.3, lines 18-45, col.4, lines 47- 
50,col.5, lines 15-37); indicating said network transport latency on a display(Fig.6). 

It would have been obvious to one ordinary skill in the art at the time of the 
invention to modify the teachings of Curley to determine transport latency in a network 
as taught by Klassen in order tune network performance and throughput(Klassen, col.1, 
lines (10-13). 

One ordinary skill in the art at the time of the invention would have been 
motivated to combine the teachings of Klassen and Curley in order to provide a system 
to improve network performance(Klassen, col.1, lines 7-22). 

As per claim 27, the method of claim 1 wherein a network monitor software agent 
and an application monitor agent used for determining the network transport latency and 
the application test latency are located remotely from both the customer network and 
the network device(Curely, Fig.1). 
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As per claim 28, Curely teaches a system comprising: one or more electronic 
commerce servers for conducting transactions with a computer located outside an 
enterprise network for the electronic commerce servers over a call path(Fig.l); 
a network device located on the call path between the electronic commerce servers and 
the computer(Fig.1 , para.00136); the network device configured to mimic a customer 
interaction with the electronic commerce servers to determine current performance of 
an electronic commerce application operating in the enterprise 
network(para.001 1 ,001 6). 

Curely however does not explicitly teach the network device configured to ping a 
device located in a same network as the computer to determine latency between the 
computer and the network device; and the network device to output the latency and 
performance determinations. 

Klassen teaches the network device configured to ping a device located in a 
same network as the computer to determine latency between the computer and the 
network device(col.3, lines 18-45, col.4, lines 47-50,col.5, lines 15-37); and the network 
device to output the latency and performance determinations(Fig.6). 

It would have been obvious to one ordinary skill in the art at the time of the 
invention to modify the teachings of Curley to determine transport latency in a network 
as taught by Klassen in order tune network performance and throughput(Klassen, col.1, 
lines (10-13). 
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One ordinary skill in the art at the time of the invention would have been 
motivated to combine the teachings of Klassen and Curley in order to provide a system 
to improve network performance(Klassen, col.1, lines 7-22). 

Claims 2,4-7, 14,16,17,21,23,24 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over US Publication 2002/0120727 issued to Curley et al.(Curley) in view 
of US Patent 6,71 1 ,137 issued to Klassen et al.(Klassen) in further view of US 
6,578,077 issued to Rakoshitz et al.(Rakoshitz). 

Curley in view of Klassen teaches application test latency and network transport 
latency(Curley, para.001 6,0059, Klassen, col.3, lines 18-45) however, does not 
explicitly teach as per claim 2, determining an application test latency baseline that 
indicates an average of previously determined values of application test latency for a 
given day and time ; determining a network transport latency baseline that indicates an 
average of previously determined values of network transport latency for a given day 
and time. 

Rakoshitz teaches determining latency baseline that indicates an average of 
previously determine values of latency for a given day and time (col. 1 6 L36 to col. 1 7 
L60, col. 17 L65 to col. 18 L50, col. 20 L1 5-41, fig. 13: clearly indicates the minimum, 
maximum and average on a display). 

Therefore it would have been obvious to a person of ordinary skilled in the art at 
the time the invention was made to modify Curley in view of Klassen to determine 
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latency baseline that indicates an average of previously determine values of latency for 
a given day and time as taught by Rakoshitz in order to indicate round trip time or delay 
associated with a request, and/or bandwidth consumption to a network administrator for 
performance monitoring and/or evaluation( Rakoshitz, col. 17, line 64-col.18, line 45, 
col.20, lines 15-41). 

One ordinary skill in the art at the time of the invention would have been 
motivated to combine the teachings of Curely, Klassen, and Rakoshitz in order to 
provide a system of indicating round trip time or delay associated with a request, and/or 
bandwidth consumption to a network administrator for performance monitoring and/or 
evaluation(Rakoshitz, col.17, line 64-col.18, line 45, col.20, lines 15-41). 

As per claim 4, Curely in view of Klassen in further view of Rakoshitz teaches 
application test latency and network transport latency(Curley, para.001 6,0059, Klassen, 
col.3, lines 18-45) and further teaches calculating network transport latency baseline, 
said network transport latency baseline indicating the lowest calculated network 
transport latency during a given time period(Rakoshitz, col. 16 L36 to col. 17 L60, col. 
17 L65 to col. 18 L50, col. 20 L15-41 , fig. 13), ; and displaying said network transport 
latency baseline(Rakoshitz, FIG. 13) 

Therefore it would have been obvious to a person of ordinary skilled in the art at 
the time the invention was made to modify Curely in view of Klassen in further view of 
Rakoshitz to calculate different transport latency and displaying latencies in order to 
monitor flow of information coupled to a network of computers(Rakoshitz, col.2, lines 
46-55). 
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One of ordinary skilled in the art would have been motivated because of the 
reasons as set forth in claim 2. 

As per claim 5, the method of monitoring electronic commerce transactions as 
recited in claim 4 wherein a single graph is displayed that indicates said network 
transport latency, said first network transport latency baseline and said second network 
transport latency baseline(fig. 13 and col. 16 L36 to col. 20 L4 I: shows various 
components of the performance metrics). 

Therefore it would have been obvious to a person of ordinary skilled in the art at 
the time the invention was made to modify Curely in view of Klassen in further view of 
Rakoshitz in order to display the latencies in a single graph. 

One of ordinary skilled in the art would have been motivated because of the 
reasons as set forth in claim 2. 

As per claim 6, the process of calculating an application test latency baseline, 
said application test latency baseline indicating the lowest calculated application test 
latency during a given time period and displaying said application test latency, said 
application test latency baseline and said application test latency unloaded baseline on 
the same graph (Curely, Fig. 10A, Rakoshitz, Fig. 13). 

Therefore it would have been obvious to a person of ordinary skilled in the art at 
the time the invention was made to modify Curely in view of Klassen in further view of 
Rakoshitz to calculate different application latency and displaying latencies in order to 
monitor flow of information coupled to a network of computers( Rakoshitz, col. 2, lines 
46-55). 
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One of ordinary skilled in the art would have been motivated because of the 
reasons as set forth in claim 2. 

As per claim 7, the process wherein a single graph is displayed that indicates 
said application test latency, application test latency baseline and application test 
latency baseline(Curely, Fig. 1 0A, Rakoshitz, fig. 13 and col. 16 L36 to col. 20 L4 I: 
shows various components of the performance metrics ) . 

Therefore it would have been obvious to a person of ordinary skilled in the art at 
the time the invention was made to modify Curely in view of Klassen in further view of 
Rakoshitz to calculate different application latency and displaying latencies and 
indicating the lowest calculated latency in order to monitor flow of information coupled to 
a network of computers(Rakoshitz, col. 2, lines 46-55). 

One of ordinary skilled in the art would have been motivated because of the 
reasons as set forth in claim 2. 

As per claims 14,16,17,21,23,24 they do not teach or further define over the 
limitations in claims 2,4-7. Therefore, claims 14,16,17,21,23,24 are rejected for the 
same reasons as set forth in claims 2,4-7. 

Claims 8-12,18,19,25,26 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over US Publication 2002/0120727 issued to Curley et al.(Curley) in view 
of US Patent 6,71 1,137 issued to Klassen et al.(Klassen) in further view of US 
6,578,077 issued to Rakoshitz et al.(Rakoshitz) in further view of US Patent 6,477,483 
issued to Scarlat et al(Scarlat) 
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Curely in view of Klassen in further view of Rakoshitz, teaches application 
latency determination and displaying of latency(Curely, Fig. 10A, Rakoshitz, Fig. 13), 
however does not teach as per claim 8, determining application component latency. 

Scarlat teaches determining application component latency(col.5, lines 11-13). 

Therefore it would have been obvious to one ordinary skill in the arts at the time 
of the invention to modify the teachings of Curely in view of Klassen in further view of 
Rakoshitz to determine application component latency as taught by Scarlat in order to 
test the operation of web-based and other transactional servers(Scarlat, col.1, lines 5- 
10). 

One ordinary skill in the art would have been motivated to combine the teachings 
of Curely, Klassen, Rakoshitz, and Scarlat in order to provide a system to test the 
operation of web-based and other transactional servers(Scarlat, col.1, lines 5-10). 

As per claims 9, the process wherein a first application component latency 
baseline is determined for each of said plurality of application components(Scarlat, 
col.5, lines 11-13). 

As per claim 10, the process wherein a second application component latency 
baseline is determined for each of said plurality of application components and wherein 
said second application component latency baseline for each of said plurality of 
application components is displayed (Scarlat, col.5, lines 11-13). 

Therefore it would have been obvious to a person of ordinary skilled in the art at 
the time the invention was made to modify Curely in view of Klassen in further view of 
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Rakoshitz in further view of Scarlat to calculate different applicationcomponent latency 
and displaying latencies in order to monitor flow of information coupled to a network of 
computers(Rakoshitz, col.2, lines 46-55). 

One ordinary skill in the art at the time of the invention would have been 
motivated to combine the teachings of Curely, Klassen, and Rakoshitz , Scarlat in order 
to provide a system of indicating round trip time or delay associated with a request, 
and/or bandwidth consumption to a network administrator for performance monitoring 
and/or evaluation(Rakoshitz, col. 17, line 64-col.18, line 45, col.20, lines 15-41). 

As per claim 1 1 , the process wherein a graph is generated for each application 
component that includes the application component's application component latency, 
first application component latency baseline and second application component latency 
baseline(Scarlat, col. 5, lines 11-13, Rakoshiz, Fig.13, 14, Curely, para.0009, 
0011,0056, Fig. 5 ). Motivation to combine set forth in claim 10. 

As per claim 12, the process wherein said application components include an 
order component, a login component, a configure component and a help component 
(Scarlat, col.5, lines 11-13). 

Therefore it would have been obvious to one ordinary skill in the art at the time of 
the invention to modify the teachings of Curely in view of Klassen in further view of 
Rakoshitz in further view of Scarlat to include different components of a web-page for e- 
commerce environment in order to determine different latency for different components 
in a system. 
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One ordinary skill in the art at the time of the invention would have been 
motivated to combine Curely, Klassen, Rakoshitz, and Scarlat, in order to provide a 
system to measure the latency of many application components. 

As per claims 18,19,25,26 they do not teach or further define over the limitations 
in claims 8-12. Therefore, claims 18,19,25,26 are rejected for the same reasons as set 
forth in claims 8-12. 

Claims 3, 15, and 22 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over US Publication 2002/0120727 issued to Curley et al.(Curley) in view of US Patent 
6,71 1 ,137 issued to Klassen et al.(Klassen) in further view of US 6,578,077 issued to 
Rakoshitz et al.(Rakoshitz).in further view of admitted prior art. 

Curley in view of Klassen teaches application test latency and network transport 
latency(Curley, para.001 6,0059, Klassen, col.3, lines 18-45) however, does not 
explicitly teach as per claim 3, determining an application test latency baseline that 
indicates an average of previously determined values of application test latency for a 
given day and time ; determining a network transport latency baseline that indicates an 
average of previously determined values of network transport latency for a given day 
and time. 

Rakoshitz teaches determining latency baseline that indicates an average of 
previously determine values of latency for a given day and time (col. 1 6 L36 to col. 1 7 
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L60, col. 17 L65 to col. 18 L50, col. 20 L1 5-41, fig. 13: clearly indicates the minimum, 
maximum and average on a display). 

Therefore it would have been obvious to a person of ordinary skilled in the art at 
the time the invention was made to modify Curley in view of Klassen to determine 
latency baseline that indicates an average of previously determine values of latency for 
a given day and time as taught by Rakoshitz in order to indicate round trip time or delay 
associated with a request, and/or bandwidth consumption to a network administrator for 
performance monitoring and/or evaluation(Rakoshitz, col. 17, line 64-col.18, line 45, 
col.20, lines 15-41). 

One ordinary skill in the art at the time of the invention would have been 
motivated to combine the teachings of Curely, Klassen, and Rakoshitz in order to 
provide a system of indicating round trip time or delay associated with a request, and/or 
bandwidth consumption to a network administrator for performance monitoring and/or 
evaluation(Rakoshitz, col. 17, line 64-col.18, line 45, col.20, lines 15-41). 

However, Curely in view of Klassen in further view of Rakoshitz does not disclose 
the process of determining deviation of network transport latency and application test 
latency and displaying the deviation. 

It would have been obvious to one of ordinary skilled in the art at the time of the 
invention to calculate deviation of information in order to determine the absolute 
difference between one number in a set and the mean of the set for the data and 
display the deviation. 
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One of ordinary skilled in the art would have been motivated because it would 
have enabled the administrator to analyze the latencies more efficiently. 

As per claims 1 5 and 22, they do not teach or further define over the limitations in 
claim 3. Therefore claims 1 5 and 22 are rejected for the same reasons as set forth in 
claim 3. 

Response to Arguments 

The Declaration filed on 5/8/07 under 37 CFR 1 .131 is sufficient to overcome US 
Publication No.2003/0074606 issued to Boker. 

Applicant's arguments with respect to claims 1-28 have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See PTO-892. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Backhean Tiv whose telephone number is (571) 272- 
5654. The examiner can normally be reached on M-F 6:30-3:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Valencia Wallace can be reached on (571 ) 272-3440. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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